BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE
May 14, 2002
INRE:
' DOCKET NO.
01-00193

DOCKET TO ESTABLISH
GENERIC PERFORMANCE
MEASUREMENTS, BENCHMARKS
AND ENFORCEMENT
'MECHANISMS FOR BELLSOUTH
TELECOMMUNICATIONS, INC.

A S S

- ORDER SETTING PERFORMANCE MEASUREMENTS, BENCHMARKS
AND ENFORCEMENT MECHANISMS

~ This mva’tter came before the Tennessee Regulatory Authority (“Authority” or
| F“T‘RA”) dunng a Ifegularly scheduled Authority Conference held on April 16, 2002, for
consideration of the establishment of performance measurements, benohmarks and
enforcement mechanisms to be implemented through interconneetton agreements entered
1nto between BellSouth Telecommumcatlons Inc. (“BellSouth”) and Competing Local
kExchange Carriers (“CLECS”) Upon reviewing the record of this docket and Docket No.
99- 00430 the Directors voted unanimously to adopt the perfonnance measurements,
‘benchmarks and enfOrcement mechanisms attached hereto. -
Procedural Hiksto;y’

At a r'egularly scheduled Authority Conference held on February 21, 2001, the

Authority opened this docket to develop a common set of performance measurements,

! In re Petition for Arbitration of ITC"DeltaCom Communications, Inc. with BellSouth Telecommunications,
Inc. Pursuant to the Telecommunications Act of 1996, TRA Docket No. 99-00430 (hereinafter
‘ “BellSouth/DeltaCom Arbitration”).



benchmarks al"ld’ enforcement " mechanisms to ensure that BellSoufh provides
noﬁd’isc‘riminatory access to its network elements as required by the Telecommunications
Act of 1996;2 Concurrent with the establishment of this docket, the Authority adopted, as
a base, the perfonh‘ance measurements, benchmarks and enforcement mechanisms ordered
in TRA Docket No. 99-00430, the BellSouth/DeltaCom Arbitration® The Authority
appointed Director H. Lynn Greer, Jr. to serve as the ?re-Hearing Officer in this
proceeding. | | | |
On March 12, 2001, the Executive Secretary issued aNotice requesting comments
from all intere_Sted parties on the following‘issues:
1. | ‘Should the performance measurements, benchmarks and
enforcement mechanisms as adopted be revised? If so, specify what

“changes should be made and provide supporting rationale.

2. Should a change control process be considered in this docket? If so,
provide supporting rationale and details of the process you recommend.

AT&T Communications of the South Central States, Inc. (“AT&T”), ATM-Discount

Communications, Inc. (“ATM-Discount”), the CLEC Coalition, ACCESS Integrated

s This docket was created, in large part, as a response to a request by BellSouth through its Petition filed in
TRA Docket No. 00-00392 (BellSouth Telecommunications, Inc. Petition to Convene Generic Docket and to
Resolve Pending Arbitration Issues). In that Petition, and in subsequent filings in TRA Docket No. 99-
00430, the BeliSouth/DeltaCom Arbitration, and in this docket, BellSouth expressed its desire that the TRA
resolve arbitration issues of performance measurements, benchmarks and enforcement mechanisms in a
generic' docket, rather than on a piecemeal basis. This docket is in essence an extension of the
BellSouth/DeltaCom Arbitration in that the Authority ordered that “[t]hese measures and mechanisms (in
DeltaCom) should remain in effect permanently or until this Authority conducts a generic proceeding to
adopt permanent performance measures and enforcement mechanisms applicable to all CLECs.”
BellSouth/DeltaCom Arbitration (Interim Order) (Issued August 11, 2000) p. 12.

3 BellSouth/DeltaCom Arbitration (Final Order of Arbitration) (Issued February 23, 2001); see also (Order
on Reconsideration and Denying Joint Motion) (Issued June 26, 2001) pp. 7-8.

* The following providers are members of the CLEC Coalition: AT&T, ACCESS Integrated Networks, Inc.,
the Association of Communications Enterprises, Birch Telecom of the South, Inc., Brooks Fiber
Communications of Tennessee, DIECA Communications d/b/a COVAD Communications Company, ICG
Communications, - Inc., MCImetro Access Transmission Services, LLC, Mpower Communications
Corporation, Time Warner Telecom of the Mid-South, L.P. and XO Tennessee, Inc. '
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Networks, Inc. (“ACCESS”) and Bellsouth Telecommunications, Inc. (“BellSouth”) filed
Comments on April 6,2001. |

At a‘Pre-Heering Conference held on May 1, 2001, the Pre-Hearing Officer granted
Petitions to Intervene filed by the following parties: "ACCESS, the Association of
Communicetions Enterprises, Irxc., AT&T, ATM-Discount, BellSouth, Birch Telecom of
the South, Inc '(“Birch”’), Brooks Fiber Communications of Tennessee, Inc., DIECA

Comn’lunications’ d/b/a COVAD Communications Company | (“COVAD”), ICG
’, Communicetions, Inc., MClImetro Access Transmission Services, LLC “(MICmetro”),
Mf)ower ’Communications Corporation  (“Mpower”), NewSouth Communications,
Soutiieastern‘Competitive Carriers Associétion (“SECCA”), Time Weirner Telecom :of the
Mid-South, L.P. (“Time Warner”) and XO Tennessee, Inc. (“X0O”).

The Pre-Hearing Officer also established a orocedural schedule and took judicial
notice of the record in the BellSouth/DeltaCom Arbitration. After considering the parties’
comments, the Pre-Hearing Officer decided to remove Issue No. 2 (“change control”) from
this’ docket. Finallyy,‘ the Pre-Hearing Officer encouraged the parties to file joint
stipulations‘ on those performance measurements adopted in the BellSouth/DeltaCom
Arbitratiori to which thev had no objection. The procedural schedule required the parties
to file all pre-filed direct testimony by July 9, 2001 and all pre-filed rebuttal testimony by
August 3, 200i. ,

~ On June 15,’ 2001, the Pre-Hearing Officer issued the Initial Order on Discovery
Disputes. In addition to resolving controversies arising during discovery, the Order
,modified’ 'dates in the procedural schedule requiring all pre-filed direct testimony be filed

by July 16, 2001 and all pre-filed rebuttal testimony by August 10, 2001. On July 16,



2001, the‘CLE’C Coalition filed the testimony of Chéryl Bursh and Robert Bell, Ph.D.
Birch filed th§: testimony Qf Tad Jerret Sauder, COVAD filed the teStimony of Thomas E.
Allen, ACCESS ﬁled the testimony of Rodney Page, ATM-Discount filed the testimony of
Morrisk “Nick” Harris, Time Warner filed the testimony of Tim Kagele, WorldCom, Inc.
kﬁled the testimony of Karen Kinard, and BellSouth filed the testimony of Edward J.
,Mulfow; Ph.D. and David A. Coon.
On July 31, 2001, the Authority issued a Notice informihg the parties that a hearing

| in this ,dkocket was scheduled from August 20 through 24, 2001. BellSouth filed the
Rebuttal tesﬁm()ny of David Cooh, Edward Mulrow, Ph.D.,‘Ronald Pate and William
| Taylor, P‘h.D.‘ Birch filed the Rebuttal teétimony of Tad J érrét Sauder on August 10, 2001.
WOrlqum, Inc. filed the Rebuttal testimony of Karen Furbish.

| | On ’Aﬁgust ‘10, 2001,'KMC Telecom III, Inc. and KMC Telecom V, Inc. filed a
Petition for Limited Iniervention, which was granted‘by the Pre-Hearing Officer on August

13,2001, On August 15, 2001, the Pre-Hearing Officer granted US LEC of Tennessee’s
(“US LEC”) Pétitibn to Iﬁtervene, which was filed on June 28, 2001. Also, on August 15,
2001 the Pre-Héaring Ofﬁcér granted Mpower’s Motion to Withdraw Petitibn to Intervene.
; Mpowér’s rnotion’ was based on its assertion that it would no longer provide service in
Tennessee.

On AuguSt 15,  2’001 all parties sponsorihg witnesses ﬁled a Motion té Establish

Order of ‘Partiés and Wz’tnesSes. The Pre;Hearing Officer granted the Motion on August
16, 2001 ahd eStéblished the order of parties and witnesses to be présented at the Hearing,
Qn August 16, 2001, the Pre-Hearing Officer also issued a Notice requiring the parties to

complete a Matrix, attached to the Notice, prior to the outset of the Hearing. The Matrix



listed pet'formance measurements, benchmarks and enforcement mechanisms adopted in
prior TRA Ordelfs. The parties were asked to identify whether they agreed or disagreed
with the Baseliné Méasures included theréin and, if not, to propose an alternative.

s On August 16, 2001, Broadslate Netwotks; Inc. (“Broadslate™) filed a Petition to
Intervene. On August 17, 2001, Broadslate filed a Motion’ to Submit Direct Testimony,
: seékiﬁg to file the ktestimohy; of John Spilman, Broadslate’s Director of Regulatory Affairs
and Indﬁstry Reiations concerning four incidents of purportedly anti-competitive coﬁduct
on the part of BellSouth or its agents. BellSouth filed its Reéponse to Broadslate’s
~ Petition to Intervené etnd the Motion to Submit Direct Testimony. BellSQuth opposed both

ﬁlings.

The Hearing of August 20 through August 23, 2001
The Hearmg in this docket was held before the Dlrectors of the Authority from
August 20 through August 23, 2001. The partles in attendance at the Hearmg included:

BellSouth Telecommunlcatlons, Inc. — Guy M. Hicks, Esq., 333 Commerce Street, 22™
- Floor, Nashville, TN 37201-3300 and Phillip Carver, Esq. and R. Douglas Lackey, Esq.,
675 West Peach Street, Suite 4300, Atlanta, GA 30375;

AT&T Cominunications of the South Central States, Inc. — James P. Lamoureux, Esq.,
William Prescott, Esq. and Michael Hopkins, Esq., 1220 Peachtree St., N.E., Room
8990, Atlanta, GA 30309;

’ Time Warner Telecom of the Mid—Souttl L.P. and NewSouth Communications — Charles
B. Welch, Jr., Esq., Farris, Mathews, Brannan, Bobango & Hellen, 618 Church Street,
Suite 300, Nashvﬂle, TN 37219;

ACCESS Integrated Networks, Inc., ATM-Discount Communications, Inc., Birch Telecom
of the South, Inc., Broadslate Networks, Inc., DIECA Communications d/b/a COVAD
Communications Company, ICG Communications, Inc., Southeastern Competitive
Carriers AssoCiation, US LEC of Tennessee, and XO Tennessee, Inc.— Henry Walker,
Esq., Boult, Cummings, Conners & Berry, 414 Union Street, Suite No. 1600, Nashville,
TN 37219-8062.

MCIWorldCom — Susan Berlin, Esq., 6 Concourse Parkway, Atlanta, GA 30328.




KMC Telecorn 111, Inc and KMC Telecom V, Inc. — H. LaDon Baltimore, Esq Farrar &
Bates, 211 7" Ave., Nashvrlle TN, 37219.

As a preliminary matter, the Directors granted Broadslate’s Petition toylntervene and
denied its Motion to Submzt Direct Testimony, finding that the filing was untimely.

- At the Hearrng, BellSouth presented the following witnesses: William E. Taylor,
kPh.D., Ronald M. Pate, Dayid A. Coon and Edward J. l\/Iulrow, Ph.D. Mr. Pate addressed
primarily the issnes of change management and service request flow-through issues. Dr.
Taylorv addressed economic issues relerted to the performance plan adopted in the
BellSouth/DeltyaCo‘m Arbitration. Mr. Coon testified regarding proposed changes to the
perfermance measurements and  enforcement mechanisms adopted in the
BellSouth/DeltaCom Arbitration. Dr. Mulrow, a Manager for Emst & Young, testified on
rhe statistical methodology for determining whether BellSouth is providingr parity and
BellSouth’s proposed penalty calculation. |

Rodney Pege testified on behalf of ACCESS regarding difﬁcultieé ACCESS has
experienced in'accessing BelISonth’s operational supportk systems. Tad Jerret Sauder
testified on behalf of Birch regarding its proposed changes to the perforrnance measures
adopted in the BellSOuth/DeltaCom Arbitration. Thomas E. Allen, Jr.’s testimony on
belralf of COVAD focusedkon several metrics thar he asserted would ensure that providers
of digital ~Snbscriber line (“DSL”) reeeive nondiscriminatory treatment. Morris Harris
testified regarding difficulties with BellSouth’s operational support system experienced by
ATM—l)iscounr, a local exchange reseller. Tim Kagele testified on behalf of Time Wamer,-
requesting that high jcapacity special access services provided by BellSouth be
incorporated into tlris docket. Karen Kinard testified on behalf of MCIWorldCom in

- support of certain changes to the performance measurements adopted in the




 BellSouth/DeltaCom Arbitration and adopted the testimony of Karen Furbish on special
access. kRobert Bell, Ph.D., and Cheryl Bursh testified on behvalf of AT&T. Dr. Bell
proposed ‘changes ’to the statiksticalk rnethodology adopted in the BellSouth/DeltaCOm
Arbitration and Ms Bursh proposed changes to the enforcement mechanisms adopted in
the BellSouth/DeltaCom Arbitration. The CLEC witnesses generally supported the results
of the BellSouth/Deltacom Arbitration with some modest revisions.

w The Autlrority ,adjoumed the Hearing upon the completion of all testimony on
‘A,ugust 23, 2001. ; On October 9, 2001, BellSouth, WorldCom, the CLEC Coalition, Birch

 and Time Warner filed Post-Hearing Briefs.

~ Findings of Faot and Conclusions of Law
A. Introduction and Definitions

- In 1995, the General Assembiy enacted the Teﬁnessee Telecommunications Act of
1995 '(tkhe "‘1995 Act”), which significantly altered the manner in whieh Tennessee
regUlated kpublic,utilities.s The passage of the 1995 Act reflected a new policy in
Tennessee telecommunications regulation that encouraged greater competition for local
telecorrlmﬁnieations kservice's and eased certain traditional regulatory constraints on local
: telephone companies.®

| ‘Conkgress adopted a similarly pro-competitive policy a year later with the passage
of the Telecomrrlunications Act of 1996 (the “1996 Act”). The 1996 Act fundamentally

restractured: local telephone markets by ending the monopoly of local service held by the

5 See 1995 Tenn. Pub. Acts, ch. 408; Tenn. Code Ann. § 65-5-201 ez seq.
8 See BellSouth Telecommunications, Inc. v. Greer, 972 S.W.2d 663, 666 (Tenn. Ct. App. 1997); Tenn. Code
Ann, § 65-4-123. :




7 Congress designed the 1996 Act to “open[ ] all

incumbent Bell operating companies.
telecornrrmnications markets to competition,” by establishing “a pro-competitive, de-
regulatory national policy framework” that sought to eliminate the barriers that CLECs
faced in offering competing local telephone service.®

- To stimulate effective competition,y the 1996 Act requires incumbents to offer
CLECs three means of gaining k'access to local telephone networks: [1] by selling local
telephone services to the CLECs at wholesale rates for resale to end users; [2] by leasing
' network elements to CLECs on an unbundled basis; and ’[,3] by intercormecting a
requesting CLEC’s network with their own.® Network elements and interconnection must
be offered ert' “rates, terr‘ns, and conditions that are ~just, reasonable, and
nondiscriminatory.”* Further, the 1996 Act kaHOWS incumbents’ to enter the long distance
P market ‘oknlj‘f after satisfyihg certain  statutory conditions, including providing
nondiscriminetory' access to network elements in accordance witlr the requirements of 47
, U.S.C. §§ 251(0)(3) and '25'2(d)(1) and receiving ‘the approval of the Federal
Comfnunicatiohs Commission (“FCC’;).11 “The purpose [of these requirements] is to
encourage these locally-dominant companies to open;up their local markets to competition
while Irreverrting them from curtaﬂing cornpetition in the long-distance market or unfairly

leveraging their own entry into that market.”'?

7 See 47 US.C. § 151 ef seq.; see also In the Matter of Bell Atlantic New York for Authorization under
Sectlon 271 of the Communications Act, 220 F.3d 607, 611 (D.C. Cir. 2000).
Id (quoting S. Conf. Rep. No. 230, 104th Cong., 2d Sess. 1 (1996))
Id (citing 47 U.S.C. § 251(c)(2)-(4)).
47 U.S.C. § 251(0)2)(D), (c)(3).

1. See 47 U.S .C. § 271. A consent decree arising from a 1982 antitrust suit brought by the Department of
Justice permitted incumbents to provide local service in their respective regions, but barred them from
providing long distance servrces See SBC Communications, Inc. v. FCC, 138 F.3d 410, 412 (D.C. Cir.
1998). -

2 AT&T Corp. v. US West Commumcattons Inc., No. C98-634WD, 1998 WL 1284190 at * 1 (W.D. Wash.
June 4, 1998)




To implement the 1996 Act, Congress sought the assistance of state regulatory
agencies. In what has been termed “cooperative federalism,”'® Congress »
‘partially flooded the existing statutory landscape with specific preempting
federal requirements, deliberately leaving numerous islands of State
- responsibility . . . No generalization can therefore be made about where, as
~ between federal and State agencies, responsibility lies for decisions. The

| - areas of ,res?fnsibility are a patchwork and the dividing lines are sometimes
murky . ... : ‘ ‘ : ‘

Certain provisioﬁs of the 1996 Act, such as those releted to arbitrating and
approving intefconneetion agreements, maﬁdate that State commissionsk apply federal law
Within their existihg State procedural strlylctures.15 In some instahces, federal preemption is

; deferred and conditional, triggered on a case-by-case basis.'

. The Authority’s duty to ensure that the CLECs have nondiscriminatory access to all
eSsential unbundled network elementk(“UNE”) processes, including pre-ordering, ordering,
provisioning, maintenance and repair and billing, is eognizable under both state and federal
law.17 ’Cronsistent with thie resp’onsibility,y the Authority has eetablished cost based UNE

‘rates and arbitrated numerous interconnection agreements between BellSouth and the

- CLECs.

13 Southwestern Bell Telephone Co. v. Connect Communication Corp., 225 F.3d 942, 948 (8th Cir. 2000).

" Bell Atlantic Maryland, Inc. v MCIWorldCom, Inc., 240 F.3d 279, 300 (4® Cir. 2001), cert. granted sub
nom., Verizon Maryland Inc. v. Public Service Comm’n of Maryland, 122 S.Ct. 679, 151 L.Ed.2d 591 (2001).
15 See 47 U.S.C. § 252(c), (e); see also, eg., 47 US.C. § 251(f) (mandating that State commissions conduct
inquiries for the purpose of terminating rural telephone company exemptions); 47 U.S.C. § 332(c)(7)
(requiring local zoning boards to apply federal procedural standards in approving the siting of
telecommunications towers and facilities). , ' ,

16 See, e.g., 47 U.S.C. § 252(e)(5) (directing the FCC to issue an order “preempting the State commission’s
Jjurisdiction” over a proceeding if the State commission “fails to act to carry out its responsibility”); 47
U.S.C. § 253(d) (directing the FCC to “preempt the enforcement” of any State statute or regulation that has
~ the effect of denying a carrier the ability to provide any interstate or intrastate telecommunications service).

;7 See Tenn. Code Ann. §§ 65-4-123, 65-4-124(a) and (b); 47 U.S.C. §251; Direct testimony of Cheryl
Bursh (filed July 16, 2001) p. 4; Direct testimony of David Coon (filed July 16, 2001) pp. 3-4; Direct
Testimony of Karen Kinard (filed July 16, 2001) pp. 61-2; Rebuttal testimony of William Taylor (filed
August 10, 2001) p. 4; Hearing testimony of William Taylor (August 21, 2001) pp. 15-6.
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~The purpose of performanée measuremeﬁts, benéhmarksj and self-effectuating
enforcement mec‘:ham'sms‘ is to pfovide a mechanism for establishing, assessing and
enforcing the level of service BellSouth provides to CLECs to assure nondiscriminatory
access to ali esSential UNEs.'®  Absent nondisériminatory access to these UNEs, the
CLECs"_‘abilityltov offer Tennessee consumers quality service in a timely manner is limited,
théreby thwarting ‘t’he statutorily mandated policy of fosteﬁng competition among
telecommunifcation sérvice providers.
| The performance measurements, berichrharks and enforcement mechanisms
“adopted herein vyalso provide a vehicle for détermining whether BellSouth provides
nondiscriininatory aCCes’s to its network elements, one of the requirements that must be
‘satisﬁ»edj before BellSouth’s application tb provide interLATA long distance service
purSuant to 47 USC ‘§ 271 can be approved. In addition, the performance plan
establiéhes a syétem of enforcement mechanisms to deter backsliding once BellSouth earns
§ 271 approval in Tennessée. The performance plan provides a framework for gathering
and'utilizing all rélevan_t ihformatioh and includes proper and effective incéntives for
BellSouth to provide CLECS nondiscriminatdry access to its network. In addition, the
performance plan pfovides BellSouth and the CLECs with a ‘sta\lble and énduring reduction
in regulatory uncertaihty until competitive market forces can substitute for the performance
plan. These: ’a‘re, the fundamental characteristics of a successful performancé plan, which is
essenﬁal to ther"rapid and robust evolution of local aﬁd long distance competition in
Tenngssee: : | |
kPerﬁk)’rmarice measuréments, which are also called metrics or measures, refer to the

various elements of BellSouth’s UNE procésses, including pre-ordering, ordering,

18 See Tenn Code Ann. § 65-4-124(a) and (b).
L 10




provisioning, ,mairltyenance and repair and billirlg, that are rrleasured to glean the data in
ways that allow assessmerlt~of ‘the levels of service BellSouth provides to CLECs.
Perforrnance”measurements are evaluated through the use of benchmarks or parity
standards wlrich represent levels of service that BellSouth must meet in order to provide
norrdiscrirriinatery aeeess to applicable UNEs.

| ;A‘ benehmark, is an absolute standard usually related to the amount of time
| Bel’lSouth‘ takes to perform ay particular function and the accuracy with which BellSouth
perfer‘rns; - A parity starldard is a relative standard that requires BellSoﬁth to provide
service to CLECs that is in parity with the service that BellSouth provides to its retail
okperation’s.k When panty standards are imposed both CLEC performance and BellSouth’s
retail perfonrlarice must be measured. ~ Enforcement meehanisms provide the means for
imposing remedies as incentive for BellSoﬁth to meet the established berichmarks.

A single perfomranee measurement may be broken down into sub-measurements;
or comporients of the aggregate measure, that provide more brecise information about
perfermariCe. - This precess is called disaggregation. For example, an aggregate
measurement of the average installation time for all lines may be broken down into a
disaggr'egated meaSUrement of business and residential linesr Breaking the total of all lines
into 'such'categ'o_ries provides more specific data for measuring performance. The business
lines could be ﬁ1rther disaggregated by type, such as “Plain Old Telephone Service”

(POTS), Cenktrex,k or xDSL, to show levels of service provided for speciﬁc products.”

¥ POTS is an acronym for basic telephone service supplying a standard, single telephone line with no
features. Centrex is a business telephone service offering a single line telephone service to individual desks
with features. xDSL is a generic digital subscriber line that includes ADSL, asymmetric digital subscriber
line, HDSL, high-bit rate digital subscriber line, IDSL, integrated digital subscriber line and SDSL,
symmetrical digital subscriber line. ‘ , '
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Disaggregation provides specific inforkmation’that might Vothekrwise be lost in an aggregate
measurement. ‘,Thus, disaggregation is useful When trying to pinpdint' a problem or in
aSsessing enfercement mecnanisms because it ensures that poor performance in one
product type is nof éggregated With superior service of another unrelated product type.
Such ,éggregatio‘n could mask either particular strengths or particular defects in BellSouth’s
performance. Mi

,k Certain performance measurements inclnded ’in the attached exhibits are
categorized as “parifty by design.” A parity by design measure occurs When BellSouth and
CLEC orders are prdcessed in a manner that makes it impossible for BellSouth to
distinguish between thé two, making discrimination impossible.

g : ‘Business' rule's‘provide the specifics required to eompletely understand all aspects
| of the ‘perfonnance rneasurements. For example,‘business rules define eXactly when the
~ time peridds for measuring,‘intervals begin and end. |

Special access’k' 1s any dedicated line from a customer to interexchange carriefs
provided by a local telephone company.zo ‘k Its components include local loops, interoffice
transport and multlplexmg

B. The Performance Measurements Benchmarks and Enforcement Mechanisms
~ Ordered in The BellSouth/DeltaCom Arbitration

Concurrent with the establishment of this docket, the Authority adopted as a base
or startlng point, the performance measurements‘ benchmarks and enforcement

mechamsms ordered in the BellSouth/DeltaCom Arbitration pursuant to 47US.C. § 252.

2 See Harry Newton, Newton’s Telecom Dictionary, 640 (Telecom Books 1998); see also Rebuttal
testimony of Karen Furbish (filed August 8, 2001) (Attachment 2, entitled: “Measurements & Standards in
the Ordering, Provisioning and Maintenance and Repair of Access Service”) p-4.

2 Rebuttal testimony of Karen Furbish (filed August 8, 2001) p. 4.
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The perfom‘lzkmcekmeasurements adopted in the BellSouth/DeltaCom Arbitration included
thé Servi§e Qualify Méééurements (SQMs) proposed by BéllSouth, with revisionsy to three
‘measures. The Authority also adopted twenty-six additional performance measurements
from the Texas’ Perfonnénce Plan.” |

- In the BelllS,outh/DeltaCom Arbitraﬁon, the Authority concluded that all
meaéurements shouid be repbrted at the Tennessee level and that BellSouth’s data’should‘

be used for all calculations and measurements.”

BellSouth was also required to provide
the CLECs ‘with the raw data and 3act1ial values used in calculating BellSouth’s reported
r’esults.24? These datd Wére ordered to be provided in a readily accessible mode, such as the
'Inter‘net’, and' be’présented in a mannér to allow CLECs to manipulate thé raw data and
create theif own repbrts; | | |

The Auth'o'rityb then adopted speciﬁc benchmarks proposed by DeltaCom for
- measures lécking a BellSouth retail analog. F or measures with compar‘able" retail
BeIISouth ’analogs’,'the AUthority determined to assess parity by utilizing the Truncated Z
testing ’methodoylogy as proposed by BellSouth ﬁth the parameter 8, delta, set to 0.25. The

Truncated Z methodology was adopted to assess whether BellSouth is providing service to

2 See In the Matter of Application of SBC Communications, Inc., Southwestern Bell Telephone Co.,
Southwestern Bell Communications Services, Inc. d/b/a Southwestern Bell Long Distance Pursuant to
Section 271 of the Telecommunications Act of 1996 to Provide In-Region, InterLATA Services in Texas, 15
F.C.C.R. 18,354, 15 FCC Rcd. 18,354, 2000 WL 870853 (Memorandum Opinion and Order) (released June
" 30, 2000) 9 427. The final Texas Performance Plan is included in the record of In Re Petition by ICG
Telecom Group, Inc. for Arbitration of Interconnection Agreement with BellSouth T elecommunications, Inc.
Pursuant to Section 252(b) of the Telecommunications Act of 1996, Docket No. 99-00377. The Arbitrators in
the BellSouth/DeltaCom Arbitration took judicial notice of the ICG record without objection by the parties.
-See BellSouth/DeltaCom Arbitration (Final Order of Arbitration) (filed February 23, 2001) pp. 2-3.

3 See BellSouth/DeltaCom Arbitration (Final Order of Arbitration) (filed February 23, 2001) pp. 5-7.

Seeid, p. 5. : : ; '
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CLECs at paﬁty with its own retail unit. 2

| In the BellSouth/DeltaCom’Arbitration, the 'Authority'adopted a two-tiered, self-
enforcing remedy ptan. Under this pian, payments imposed upon BellSouth for Tier 1
violations ere paid directly to the affected CLEC. Assessrnents ‘for Tier 2 Violations’ are
- paid dixfeetly to the TRA. | Tier 1 enforcement mechanism payments are triggered if a
,stendard or bencnmark is not achieved and are calculated separately fof each individual
CLEC.H’ Perfonnanc_e levels that fall below the standard or benchmark for three 3)
consecutive menths trigger Ti‘er 2 payments. | The 'enforcernent plan in the
Bellseuth/DeltaCom Arbitration was designed to assess payments on apef-measure basis,
thus, the aseessment is levied regardless of the levels of disaggfegation ortvolume.

| In the BeIISouth/DeltaCom Arbitration, the Authority adepted an overall cap on
enforcelnent mechanisms of twenty percent (20%) of “Net Returns” using ARMIS data
verikﬁcatidnk of the Tenneesee;speciﬁc, monetary amount.”® kUpon appreval of interLATA
authority pursuant te 47 US.C. § 271, the everall cap will increase to thirty-’six percent
(36%) of %‘Net Return” using ARMIS data for verification of the Tennessee-speciﬁc,

monetary amount. The Authority, however, approved a waiver provision to relieve

% The Truncated Z methodology is a statistical approach to assess performance. The results produced by the
methodology are themselves statistical measures. The parameter 8, delta, central to the Truncated Z
methodology, is used to determine whether differences in service received by ILECs relative to CLECs is
material, i.e.; services are provided at parity. The choice of 8, delta, defines the range of outcomes. For
example, if BellSouth provides lower service levels to CLECs it may be judged to be a statistical variation
rather than a failure to provide parity. Lower values of &, delta, require BellSouth to more closely
“approximate or exceed the level of performance it provides to itself in order to be found to provide parity
~ service to CLECs. Larger values for 8, delta, allow BellSouth greater leeway to provide service at a lower
level to the CLECs than itself, while statistically still providing parity service under the Truncated Z
methodology. Although a measurement may indicate that BellSouth provided service to a CLEC at a level
lower than the quality it provided to itself, this measurement may not imply that BellSouth is not providing
service at parity. L ; B o

%6 ARMIS is an acronym for Automated Reporting Management Information System. ARMIS reports
contain key financial, operational, infrastructural and service quality control information on the largest
incumbent local exchange carriers in a standard format. :
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BeHSoﬁth of its liability ,under Tier 1 and Tier 2 in cases where BellSouth’s performance

failure is caused by circumstances beyond BellSouth’s control.

C. The Positions of the Parties

o BellSouth

In thls ‘docket, BellSouth contends that the perfomiance measuréments; benchmarks
ahd enforcémcnt mechahisms adhpted in the BéllSouth/DeltaCorh Arbitratioh require
revision in'three pnmary areas. Fifst BellSouth asserts that the 1999 SQMs adopted in the
BellSouth/DeltaCom Arbitration must be updated argumg that the Authority should use

BellSouth’s 2001 SQMs The 2001 SQMs are enhanced by the inclusion of additional

,measurements in all categories.27 Second, BellSouth proposes the elimination of a number

of perfqnnance measurements previously ordered by the Texas Public Service

Commission, arguing that the measurements are unnecessary or duplicative and do not

reflect changes inBellS"outh’s‘ definitions and business rudcs.28 Third, BellSouth seeks

‘ reviSioh of the enforcement mechanisms adopted in the BellSouth/DeltaCom Arbitration,

 arguing that thbse enforcement mechanisms are excessive and are not limited to those “key

- process mcaéures in areas that affect customexz's.”29 In support of its position, BkellSouth

maintains that the FCC rejects the argument that all measures used to monitor performance

7 Direct testxmony of David A. Coon (ﬁled July 16, 2001) pp. 1-1 through 1-14.

2 Direct testimony of David A. Coon (filed July 16, 2001) pp. 30-32, 43.

? Direct testimony of Dav1d A. Coon (filed July 16, 2001) pp. 22-23. BellSouth identifies four situations in
which it believes that a measurement should not have enforcement mechanisms: (1) where a measurement is
duplicative or correlated with other measurements to avoid imposing more than one penalty for the same

~ event; (2) where specific CLEC identification cannot be made (which would preclude Tier 1 enforcement

mechamsms) (3) where a measure is diagnostic only; and (4) where the measurement is of a process that is
1n parity by des1gn
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should be 1ncluded in the enforcement plan

BellSouth proposes that the Authorlty adopt BellSouth’s own Self-Effectuating
" Enforcement Mechanism Plan (“SEEM”). Under SEEM, cnforcement mechanisms are
attached to only a few of the 1,200k sub-metrics for ineasufing performance data included in
BeIISouth’s : SQM: Plan.v In ksome casee, BellSouth’s SEEM applies enfcrccment
mechanisiﬁs to select indiv_idual sub-metrics. In other cases, SEEM applies enforcement
’mechanismks to groups of several sub-metrics.*! Some meaeuremcnts of BellSouth
thlesale :ser\"fice fo‘ CLECs kare calculated against a benchmark (e.g., 95%), whereas
others ar_e calcﬁlated against parity with the same or similar service BellSouth prcvides to
’itsk own re‘cail opetatioﬁe. BellSouth claims that it has aﬁplied its own experience to
determine Suitable Ievels of disaggregation to provide a meaningful basis with which to
compare CLEC and BellSoﬁth e)cpeﬁence.32

Under BellSouth’s transaction-based approach, -enforcement mechanisms are

3 Direct testimony of David A. Coon (filed July 16, 2001) p. 24 (quoting Application by Bell Atlantic New
- York for Authorization under Section 271 of the Communications Act to Provide In-Region, InterLATA
Service in the State of New York, CC Docket No. 99-295, 15 FCC Red. 3953, 3989-90, 9 439 (Released
December 22, 1999) (Memorandum Opinion and Order) (“Bell Atlantic New York Order”). The portlon of
the paragraph quoted by BellSouth states: :
439.: We also believe that the scope of performance covered by the Carrier-to-Carrier
_metrics is sufficiently comprehensive, and that the New York Commission reasonably
selected key competition-affecting metrics from this list for inclusion in the enforcement
plan. We disagree with commenters who suggest that additional metrics must be added to
the plan in order to ensure its effectiveness, and note that the New York Commission has
considered and rejected similar arguments. Moreover, we note that the New York
. Commission has indicated that it will consider adding new metrics, if necessary, in the
- future. Indeed, in light of the ongoing development of xDSL-related measurements related
to xDSL-capable loops in New York, we are not concerned that the APAP [Amended
Performance Assurance Plan] does not contain such measurements at present. The New
 York Commission has stated that it expects to adopt measurements addressing xDSL-
~ capable loops once their development is complete. Accordingly, we expect Bell Atlantic to
work with the New York Commission in developing performance measurements for xDSL-
capable loops, and to incorporate these measurements into its “Carrier-to-Carrier” reports
and the APAP.
3! Direct testimony of Davxd A. Coon (ﬁled July 16 2001) pp 5-10.
3214, p. 33. c
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i deterrnined by ‘multiplying BellSouth’s fee per affected item (or transaction) by the number
of transactions to be remedied. This planb imposes enforcement mechanisms proportional
to the number of transactions that suffer sub-par perforrnance. For measurements in which
a benchmark applies, BellSouth proposes paying a penalty per transactron multlphed by
‘ the number of transactlons that missed the mark. For measurements m which retail parity
applies, BellSouth proposes applymg a formula to the total number of transactions to
deterrmne the number of transactions warranting the imposition of a penalty.®
BellSouth objects to the magnitude of the enforcement mechanisms adopted in the
Bellsouth/Deltacom Arbitration.>®  BellSouth contends that the Authority  radically
adjusted Bellsouth’s proposed fee schedule based on DeltaCom’s prop'osed payment
amounts without takmg into account the fundamental dlfferenees between the BellSouth
and DeltaCom plans in terms of the size of the penalty payments adopted by each plan.
, BellSouth maintains that payments under the DeltaCom plan were based solely on whether
a measurement Was missed u/ithout regard to the number of transactions involved.*
In addition, ~Be118outh asserts that. an annual absolute cap on enforcement
meehanisms /of thirty-six percent (36%) of its net operating revenues resulting ’from its
’Tenness’ee Operations, applicable only after interLATA authority is granted, is sufficient to

 prevent backsliding.®

3 Id., pp. 83-84; Exhibit DAC-2, Appendix E. BellSouth also opposes the imposition of enforcement
mechamsms for filing late or inaccurate reports. BellSouth does not contest the necessity for an annual
auditing process to monitor SQMs and reports, but argues that the cost of audits should be split equally by
BellSouth and the CLECs.
3% Comments of BellSouth inserted into the matrix requested by the TRA (filed August 20, 2001) Matrix III
and Appendix 4.

33 Direct testimony of David A. Coon (filed July 16 2001) pp. 85-86.
* 1d., pp. 25-27.
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~ BellSouth objects to the levels of" dis’aggregation adopted in the
BellSOnth/DeltaCom Arbitration, particularly the decision to disaggregate all measures to
.~ the state klevel.” BeilSouth contends that many ot‘ the metrics are 'regional and cannot be
reported on’ av state-speciﬁc bas’is.3‘8 BellSouth also takes, issue with the benchmarks
adoloted for certain metrics’in the Bellsouth/DeltaCom Arbitration, arguing that levels ‘of
panty are unreasonable | |
| BellSouth accepts the use of the Truncated Z statistical rnethodology for
k bdeterrmn_mg parity with the degree of ,aggregatron adopted in the BellSouth/DeltaCom
Arbitration. B’eIISouth _argtles, however, that the Value of 8, delta, was vset too low.
BellSouth advocates a value of 3, delta, of 1. 0 BellSouth requests that the Authority set a
value of 9, delta, w1th the understandmg that the value would be rev1ewed in six (6)
months. | | | |
Further,‘BellSouth argues that ”the TRA lacks the authority to impose the self-
effectaating enforcement _r_nechanisms ordered in BellSouth/DeltaCom Arbitration prior to
approval under 47 USC §’ 271.°° BellSouth contends that the purpose of enforcement
mechanlsms is to prevent backsliding after such approval is obtained and it will consent to
the lmposmon of enforcement mechamsms only after § 271 approval. BellSouth
cha_llenges the Authonty s Junsdlctlon to impose Tier 1 payments that essentlally function
a;é licinidated damages." B'eIISouth’ further asserts thatthe TRA’s authority to impose Tier 2

enforcement mechanisms is limited by Tennessee statutes, Speciﬁcally, Tenn. Code Ann. §

Y4, p. 22.

- ¥ 1d, pp. 60-61.

¥1d,p.71. ‘

, “Ina March 28, 2002 letter to the Authonty, BellSouth stated that to the extent that the Georgia Public
Service Commission adopts modifications to the Georgia SQM, BellSouth will agree to implement such
modifications in Tennessee, including Georgia’s Self-Effectuating Enforcement Mechanism Plan.
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65-4-’1’20,’ whieh kimposesa statutory maximum penalty of fifty dollars ($SO) for each day a
puhlic utility fails to comply with a lawful order, judgment, ﬁnding, rule "or requirement of
the Authonty | k | |
| BellSouth malntalns that the CLECs falled to demonstrate the need for performance
measurements for special access services. BellSouth argues that key measurements are
already provided in the tariffsb from which special access services‘may be ohtained. |
'@  TheCLECs | |
The CLECs endorse most of | the performance measnrernents, benchmarks and,
'enforee’ment meehanisms adopted in the BellSonth/DeltaCom Arbitration, but seek some
additional metrics.41 Maintaining that benchrnarks must be set at'levels that provide them
With a meaningful opportunity to compete, the CLECs propose approximately fifty (50)
benehrnarks with all ‘but a few set at ninety five percent (95%) or alyaove.42 The CLECs
51 slipport\the adopti’o‘ni of the newer, more expansive SQMS used in reports to the Georgia
: Puyblio‘, Servwe FCornrnis‘sion.‘v‘3 In response to \BeIISouth’s contention that(some of the
, performanee measurelynentsshould be eliminated as duplicative or correlated with other
measur‘es' the CLECs vmaintain that the existing industry—developed correlation kanalyses
fail to vahdate correlatlon between measures,”* and no proposal to establiSh correlation
should be undertaken unt11 the remedy plan has been in effect for at least six (6) months
The CLECs support the level of dlsaggregatlon in the BellSouth/DeltaCom

Arbltratlon, but propose to add several new products to the disaggregation. b - In addition to

4l Hearmg testrmony of Karen Kinard (August 23 2001) pp. 45-46, 138, 151.
2 o Id. pp.143-144.
Dlrect testrmony of Karen Kinard (ﬁled July 16 2001) pp- 22, 37.
* Direct ‘testimony of Cheryl Bursh (filed July 16, 2001) pp. 10-11; Rebuttal testimony of Cheryl Bursh
(filed August 10, 2001) p. 18.
* Rebuttal testimony of Cheryl Bursh (filed August 10, 2001) Attachment E.
b Heanng testrmony of Karen Kinard (filed August 23, 2001) pp. 46, 151, 185.
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| an annual audlt the CLECs propose that they each‘ be perm1tted to request a series of mini-
audlts of up to two (2) or three (3) per year focused on individual performance
measuremeuts or subrnetrics. 7
! The CLECs favor the use of a Modiﬁed Z without aggregation, but would accept
the use of the TrunCated Z using the aggregation established kin theBeIISouth/DeltaC‘om
Arbrtratlon ' As to the Value of §, delta, the CLECs support the o, delta value of 0.25%
‘ adopted in the BellSouth/DeltaCom Arbltration
The CLECS propose that the Authority adopt the procedure for calculating Tier 1
‘ remedy payments offered by DeltaCom in the BellSouth/DeltaCom Arbltration in its “Best
and Fmal Offer ” with a few modrﬁcations to these remedy payments  The CLECs
contend that Tier 2 enforcement mechanisms should rise proportionately with the severity
of BellSouth’s f"ailures and that BellSouth should make higher Tier 2 payments in areas in
‘which the CLECS have a lower market share.”! | |
The | CLECs ‘assert that the TRA has the legal authority under the
| Teiecommunieations Act of i996, 47 U.S.C. § 151 : et seq., to impose a self-executing
remedy plauwwi_thout BellSouth’s c’onsent.52 The CLECs also maintain that the TRA has
this authority because BellSouth tariffs approved by the TRA contain self-effectuating

performance measures and guarantees. In addition, the 1996 Act requires the TRA to

4 1d., pp. 57,162.

8 Hearing testimony of Robert Bell (filed August 23, 2001) pp. 189-190. The major difference between the
Truncated Z and the Modified Z is in the method of aggregation. For those measures for which BellSouth’s
performance for the CLECs exceeds (e.g., is better than) parity, the Truncated Z sets the value of that
measure to zero or “truncates” it before the aggregation process is carried out. The Modified Z does not. If
- there were no aggregation, the methods would be the same.

* Hearing testimony of Robert Bell (filed August 23, 2001) p- 191.
50 Hearing testimony of Cheryl Bursh (filed August 23, 2001) p. 216.
3! Direct testimony of Cheryl Bursh (filed July 16, 2001) pp. 17-19.

”Mp%
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arbitrate iésués presented to it ’by the paﬁieé to iﬁ£€r§onnection agreements.f The CLECs
 further contend that self-executing remedies are necessary to e’nforce;‘ the market opening
provisions of 47 U.S.C. § 251 and it is useless to create standards without incentives for
BellSouth to abide by them.> |
The CLECS also propose that BellSouth pay $5,000 per day fof untimely posting of
perfonhance déta and reports. - In instanéés where BellSouth provides incomplete or
inacéurate‘peff(:)rmance data and reports, the CLECs contend that BkeIISkouth should pay
| $1,000 pef day for’ ’e‘ach day past the origiﬁal due date that the reports remain
' 1‘1ncor1rected.5 4 | |
| The,v CLECs suggest that the Authority adopt a prbcedural cap én enforcement
mechanisms instead k‘of the absolute cap that BellSouth proposes. They argue that, under
~an absolute cap, BellSoufh “co‘uld simply calculate its enforcement mechanisms for
brdviding poof servi’ce to CLECs as a cost of doing business and after BellSouth reaches
its absolute’i cap, further deterioration in performance becomes irrelevant. Furthermore, the
CLECs maintain that an absolute cap would create complexity and ambiguity regarding the
appoﬂionﬁent of legitimate remedies among CLECs, and between the CL‘ECsk énd the
‘ Staté. 'Uncvlery‘the CLECs" proposal, BellSouth would continue to make Tier 2 payments
intyo‘ank ’interest-bev\aring régistry Or €SCrow accoimt during any pr()ceedings to challenge the
’enfor'cem'ent kfnechén’isms assessed. The Authority would then decide whether, and to what

~ extent, remedies in excess of the procedural cap should be paid. Under the CLECs’ plan, a

B 1d, pp. 3-5.
*1d,p.20.
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proc:edurél éap would not 6bviatek BellSouth’s obligation to continué making Tier 1
payr‘neﬁts to individual CLECS.55

Both Time Warner and WorldCom agree on the need for é pérfonnance incentive
‘ plan for hlgh éapacity speciai access services provided by BellSouth through intfastate and
ihterstaté tariffs énd that special access sefviceé are critiéal to the development of effective
local and interstate competition.>® Each'propose separate performance measurements.
D.  The April 16. 2002 Authority Conference

Duﬁngfhe Apﬁl' 16, 2002 Authority Conference, the Directors considered the
adoption of the’perfor’mance measurements, benchmarks and enforcement mechanisms
described in sections E and F below and attachéd hereto as Exhibit kA. The Directors voted
unanimOusly to adopt the performance measurements, benchmarks and enforcement
_ mechanisms set forth ih sections E and F. A majority of the Directors also voted to adopt a
SlX 6) ‘nklo‘rith' review of the performance measuremehts, benchmarks and enforcement
i’ne‘chanis'ms.”’ The Directors also voted unanimously to adopt a performance
measurement plan for ass’essing the availability of intrastate special access services; The
performance measurement plan for intrastate special access servicés is attached hereto as
Exhibit B. ' | |

E.  Standards and Benchmarks for the Measurements and the Methodology for
Defining and Calculating Standards and Benchmarks

The ¢omprehensive set of performance measures attached hereto as Exhibit A have

been déyelopéd to establish and assess the level of service that BellSouth provides to

55 Direct testxmony of Cheryl Bursh (filed July 16, 2001) pp. 21-23.
56 Rebuttal testimony of Karen Furbish (filed August 10, 2001) p. 4.

°1 Chairman Kyle did not vote with the majority on the ground that she did not support limitations on the
parties’ access to the review process. The Chairman favored a review process that would permit the
Authority to work with the parties on an as-needed basis. :
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CLECs ‘to assure nondiscririlinatory access i' to UNEs.® The benchmarks for the
perfonnance meaeurements adopted herein represent levels of service that BellSoilth niust
achieve in oyrderto meet the requirement of nondiscriminatory access. | |
The perforinance measurements adopted by the Authority, attached to this Order as
Exhibit A, shall he‘used to evaluate whether BellSouth 1s providing ‘nondiscriminatory
access to its network; The Authority declined to adopt the edditionalkmetrics proposed by
the CLECs bécauSe they are duplicative of those included in the 2001 SQMs proposed by
BellSouth. Neyertheless, certain stendards, buSiness rules, and disaggregation levels
, proposed kbby the CLECs have been incorporated' into thek measurements of
| Acknoyvledgme'nt : Messabge Timeliness’,, Call Abandonment Rate Ordering and
Provisioning, Percent Firm Order Conﬁrmetion, Reject Response Completeness and Speed
of AnSWer 1n the Ordering Center. BellSouth’s business rules are adopted, with the
rhodiﬁcations inch1ded iii Exhibit A% | |
| The Authority’s Order in the BellSouth/DeltaCom Arbitration emphasiied the
| necessity of ,ado’pting'standards aiid henchmarks that are specific and measureable.”’
‘Corisisterit with that ﬁriding, the Authority adopts the benchmarks as set forth in Exhibit A,
that represent the ,inost stringent benchmarks that have been adopted in other BellSouth

states. The primary goal of these benchmarks is to prevent CLECs 'oi)erating in Tennessee

% A Tennessee cOmpetmg carrier that has entered into an interconnection agreement containing language
penmttmg it to seek the incorporation of the performance measurements, benchmarks and enforcement
mechanisms adopted herein into that agreement may notify BellSouth and the Authority of its position. A
Tennessee competing carrier negotlatmg an interconnection agreement has an unfettered right, unless it
voluntarily agrees otherwise, to have the performance measurements, benchmarks and enforcement
mechanisms adopted herein become a part of that agreement
® > See 47US.C. § 251(0)(3).

% The modifications relate to TN-P-14: Percent of Tnnely Loop Modlﬁcation/De-Condmomng on xDSL
Loops and TN-P-16: Service Order Accuracy.
8! See BellSouth/DeltaCom Arbitration (Final Order) (filed February 23, 2001) p. 7.
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from receiving service inferior to that ’which Bellsouth’ kprovides to itself or CLECs
operating in other states. Achievement of this goal should’ass'ist the state in attracting and
‘ retaining technologically ad\ranced and successful CLECs and business, customers.
| The Authority further adopts the levels of product disaggregaﬁon as provided in
Exhibit A. These levels’ of disaggregation are speciﬁc to the type of process, such as pre-
e ordering,ordering and provisioning. The levels adopted are sufﬁciently speciﬂc to prevent
the n,rasking of discrimination by ensuring that poor performance for one prodnct‘ type is
"~ not aggregated with superior service of another unrelated producr type. BeIlSouth shall
report m'eaSUremen“ttda‘ta at the state level and specific to each CLEC and provide the
CLECs with access to the raw data in the electronic medium adopted in the
BellSouth/DeltaCom Arbrtratron
The Truncated Z methodology is hereby adopted to assess parity for measures with

comparable retall BellSouth analogs. The parameter 3, delta, is established at 0.25 52

F. ngorcemt Mechanisms ,

| The exercise of this agency’s authority ‘to i‘mplement‘Self-effectuating enforcement
: mechanlsms is consistent with both state and federal law and is Justrﬁed in this docket by
the umque procedural posture of this case. This docket was opened at the February 21,
k2001 Authority‘ Conference as a generic docket in order to establish a uniform set of

performance measurements applicable to all int'erconnection'agr'eernents.63 In creating this

82 The parties presented no evidence demonstrating that the value set for 5, delta, in the BellSouth/DeltaCom
Arbitration. 0.25, was inappropriate. Further, the statistical methodology for determming 0, delta, is so
complex that it is very difficult to evaluate the effect of different values of 3, delta, in the absence of actual
experience. Therefore, the smaller value, along with the six month review, was chosen to allow for rapid
adjustment if the 0.25 value results in an unreasonable standard for BellSouth’s performance

See id. r
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docket, the Authority conSolidated TRA Do’cket’Nos. 99-00347 and 00-00392.5
‘Docket No 00-60392 Was commenced upon BellSouth’s filing of its Petition to
kCo‘m):ene kGen‘eric Docket and to Resolve Pen’ding Arbitration Issues. In its Petition,
»BelISouth kreqvuested t‘he TRA “to convene a generic docket to address performance
measurements and enforcement meohanisms for the competing local exchange carrier
(‘k‘CnLEC”) industry in Tennessee,” and “to resolve issues raised in pending arbitration
proceedmgs concermng performance measurements and enforcement mechanisms by
referring those issues to the generic docket.”®® BellSouth stated further
In this manner, the Authority can address performance measurements and
‘enforcement mechanisms in a single proceeding, rather than on a
piecemeal basis, which is consistent with principles of administrative
' efﬁclency and reasoned decision making.® ’
In maklng this request, BellSouth acknowledged tlnlat‘the performance measurements and
enforcement mechanisms in tne BellSouth/DeltaCom Arbitration “were ‘interim’ in
nature and should remain in effect unt11 this Authonty conducts a generic proceedmg to
adopt permanent perfonnance measurements with standards and enforcement mechanisms
applicableto all CLECs »67 o
In its request BellSouth did not suggest that the Authonty should postpone or

delay actlon untll it recelved FCC approval pursuant to 47 U.S.C. § 271. Rather BellSouth

8 See Tl hzrd Party Testing of BellSouth Telecommumcatzons Inc.’s Operatzonal Support Systems, TRA
Docket No. 99-00347; BellSouth Telecommunications, Inc. Petition to Convene Generic Docket and to
Resolve Pending Arbitration Issues, TRA Docket No. .00-00392; see also In Re Docket to Establish Generic
Performance = Measurements  for - BellSouth Telecommunications, —Inc., (hereinafter Performance
 Measurements Docket) TRA Docket No. 01-00193 (Order Consolidating Docket Nos. 99-0000347 and 00-

00392 into Docket No. 01-00193 and Docket No. 01-00362) (filed May 15, 2001) p. 6.

85 See Performance Measurements Docket (Petition to Convene Genenc Docket and to Resolve Pending
Arbitration Issues) (filed May 17 2000) p. 1.
8 Id .(Emphasis added). ‘

1d. p 2 (quotmg BellSouth/DeltaCom Arbitration (Transcnpt of Aprxl 4, 2000 Proceedmgs) p- 16)
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urged, f‘The Authority ’should convene that generic proceeding now.”®® Further, in asking
for relief, Bel'ISouth reiterated that the Authority “should refer all issues relating to
p'erformancemeasurementsand enforcement mechanisms currently pending in the various
arbitrations to this generic docket.”® '

Durmg the Authorlty Conference on February 21, 2001, the Dlrectors addressed the
need for resolvmg perfonnance measurement and enforcement mechanism issues pending
in several dOckets. ,The Authority determined that the establishment of a single set of
perfonnance measurements applicahle to all interconnection agreements is kdesirable and
that such standard measurements would ensure cons1stency in the performance
measurements appllcable to all CLECs ‘The Authonty also found that the adoption of an
ongoing performance measureme_nt program with bullt-tn enforcement mechanisms would
provide the Authority with a tool to assure that BellSouth was offering nondiscriminatory

| access to kits network in a competitively neutral manner.” -

5 At the February 21, 2001 Authority'Conference, the Directors discussed the steps
necessary to. ensure Bellsouth’s compliance with the performance measurements and
: unanimously decidedto kimplement these steps in two separate dockets. Specifically, the
| Authorrty consohdated Docket No. 99-00347 (Third Parly T esting Of BellSouth’s
Operatzonal Support Systems) with Docket No. 00-00392 (BellSouth Telecommunications,
Inc.’s Petition To Convene _Generzc Docket And T 0 Resolve Pending Arbitration Issues) to
form thesingle; neW docket, No. 01-00193 (Docket To Establish kGeneric Performance

Measureménts, - Benchmarks  and  Enforcement = Mechanisms  for  BellSouth

68 Id.
®1d,p.3.
1 Transcrlpt of February 21,2002 Authorlty Conference, pp: 17- 18
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T eleconrmunications, Ihc.) expreSSiy “for the purpose of establishing generic performance
' meaSurements, ’k benchmarks  and enforcement " mechanisms for  BellSouth
Telecommnnications; Inc.””" Further, the Authority ordered that |
A smgle set of standard performance measurements and benchmarks shall

be established in Docket No. 01-00193 with those established in Docket No.

99-00430 (In Re . Petition for Arbitration of ITC"DeltaCom

-Communications, Inc. with BellSouth Telecommunications, Inc. Pursuant to

the Telecommunications Act of 1996) being used as the starting point in said

- determmatlon 2

The Authorlty determmed that proceedlngs held in Docket No. 01- 00193 would determine
any necessary changes to the base measurements, benchmarks and enforcement adopted in
the BellSouth/DeltaCom Arbltratlon

Imtlally in the BellSouth/DeltaCom Arbltratlon BellSouth argued, as it has in this
docket that because it did not agree to proposed enforcement mechanisms in the form of
penalties and hqmdated damages the TRA did not have the statutory authority to adopt
mvoluntary, self-effectuating enforcement mechamsms. The Authority, however
speciﬁeally found that it had the' authority to arbitrate and therefore to impose enforcement
mechanisms.73 | | o .

| ]juring their Aﬁril 4, 2000 deliberations in the BellSouth/DeltaCom Arbitration, the
Directors; acting as Arbitrators pursuant to 47 Uk.‘S.C. § 252, yunanimously voted toadopt
performance measurements and benchmarks with enforcement mechanisms, which were to

“be treated as proxy measurements and enforcement mechanisms.””* The Directors stated,

" Performance Measurements Docket (Order Consolidating Docket Nos. 99-00347 and 00-00392 into
Docket No. 01-00193 and Opening Docket No. 01-00362) (filed May 15, 2001) p. 9. At this same Authority
Conference, the Authority convened Docket No. 00-00362 for the purpose of determining whether the
Authority could rely on existing data or test results from other states® OSS testing and which tests might be
requrred to be conducted separately in Tennessee. ,

& See BellSouth/DeltaCom Arbitration (Interzm Order) (filed August 11,2000) p 12.

“Id. (Transcnpt of April 4, 2000 Proceedings) p. 18.
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“Should this Authority adopt generic measnrements and enforcement mechanisms in
another proceeding; those vwil] replace the proxies adopted in this ‘proceeding.”75 The
August 11, ‘2‘(‘)00 Order in the BeIIVSouth/DeltaCom Arbitration memorializing the
“Authority’s actions stated specifically: |

the Arbitrators find that the intereonnection agreement | should include

-performance measures and enforcement mechanisms. These measures and

mechanisms should remain in effect permanently or until this Authority

9! ,conducts a generic proceedmg to adopt permanent performance measures

~and enforcement mechanisms applicable to all CLECs.”®
Theenforcement measures adopted in this docket arise out of the BellSouth/DeltaCom
Arbitratlon are based on the same authority as that exercised in the BellSouth/DeltaCom
Arbitration and are consistent with state law.

Without a system of enforcement mechamsms, this agenoy cannot fulfill its
obligation under both state and federal law to ensure that CLECs are able to compete in
Tennessee. ~ Performance measurements, without enforcement mechanisms to provide
explicit, concrete conSequences for unsatisfactOry performance, are virtually meaningless.
Aecordingiy, the Authority adopts a transaction-based remedy plan consisting of Tier 1
and Tier 42 'enfo‘rcement mechanisms. Tier 1 enforcement mechanisms, payable to the
ChEcs, are triggered ifa benchmark is not achieVed a’t the lowest level of disaggregation.
Tier 2 enforcement mechanisms, payable to the Authority, are triggered if performance

falls helow, the established benchmark for three (3) consecutive months.”” BellSouth’s

75 Id
™S Id. (Interim Order) (ﬁled August 11, 2000) p. 12 BellSouth moved for reconsideration of the Interim
Order, but did not challenge the TRA’s authority to establish enforcement mechanisms. Instead, BellSouth
asked the Authority to reconsider its decision on the ground that it did not want to be required to put SQMs
into place on an “interim basis” while the Authority was in the process of considering the establishment of
- performance measurements, benchmarks and enforcement mechanisms in a generic docket. BellSouth’s
Motion for Reconsideration and Clarification (filed August 28, 2000) p. 17. ,
" The performance measurements included in Exhibit A are limited to those determined to be truly customer
impacting. Measurements that are truly diagnostic or are parity by design carry no enforcement mechanisms.
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'proposed categori’eskand remedy amountsm are adopted,i with the inclusion of “database
updates” as a category as Set ‘forth in Exhibit A. |

"Tie‘r 2 enforcernent mechanisms represent a designated payment to the state
: resulting, from BellSvouth’s} systemic kfailure to provide adequate service to the CLEC
com’munity.; Acc()rdingly, the Tier 2 enforcement mechanisms 'rendered in this generic
docket are ‘mandatory and nOt subject to negotiation by parties. While a CLEC may
negotiate Tier 1 ’enfor‘c'ement mechaniksms that differ from those ordered in this docket in
order to gain ’favorable concessions from BeIISouth, BellSouth shall continue measuring
kper’formance to that particular CLEC regardless of the agreement reached betWeen the
~ parties.’ T1er 2 enforcement mechamsms which evaluate the overall service provided to
all CLECs, cannot be calculated without such data'for all CLECS, even those entering into
, separate agreﬂe‘ments }with BellSouth as to Tier kl payments. vMoreover, the continued
requirement of collecting performance data for a CLEC opting out of Tier 1 payments still
gives BellSouth the 1ncent1ve to provide adequate service to that particular CLEC due to
'v ’ the presence the Tler 2 enforcement mechamsms |

BellSouth shall file monthly reports detarlmg the amount of Tier l payments made
and/or due for failed performance Thrs report shall include detailed calculations for each
Tier 1 mechamsm triggered and paid to each CLEC and the as3001ated benchmark ‘missed
and the dollar amounts paid to each CLEC for missmg associated benchmarks. The report
shall also 1nclude detalled calculations for Tier 2 payments trlggered due to failed

perforrnance BellSouth shall provrde this report to individually affected CLECs and the

™ The contmued measuring and reporting of performance after a negotiated settlement shall be consistent
with this Order and 1ts Exhlblts
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TRA in ’conjunction with any and all payments.79 Reports and payments for failed
performance shall be submrtted no later than thrrty (30) days after the end of the month to
be reported For example, the report and payments of June’s performance w111 be due no
later than July 30“‘. Enforcement mechamsm payments shall be kept separate from other
billing practices. A “bill and keep” approach is prohibited.

- The overall Cap on enforcement mechanism payments shall be equal to twenty
percent (20%) of BellSouth’s “net return” using ARMIS data verification. The cap shall
increase to thirtyésix percent (36%) after BellS(V)uthreceives approval of interLATA
authority pursuant to 47 U.S.C. § 271.%

' The waiver proeess adopted in the BellSouth/DeltaCom Arbitration is adopted here.
This ’includes e. provision to relieve BellSouth of its liability for Tier 1 and Tier 2
enforcement mechanisms kin cases when BellSouth’s performance failure is cnused by
circumstances beyond BellSouth’s control.*! |
G. Speciztl Access Services

The same rationale for establishing performance mecsurements for UNE processes
supports the estabblishrn‘ent of performance measurements for special access services.
Monitoring speciai access services will promote competition, prevent discrimination in

both local and long distance markets and provide BellSouth with an incentive to maintain

™ In the event that BellSouth fails to provide timely reports as required herein, the TRA, on its own motion
or upon that of the parties, may take appropriate action to require BellSouth to comply with this Order.

80 The potential exists for the cap to be reached and BellSouth’s conduct thereafter to deteriorate. In the

event of such an occurrence, the TRA, on its own motion or upon that of the parties, may take appropriate
action to require BellSouth to comply with the performance measurements provided in this Order.
81 1f BellSouth withholds payment due under the enforcement mechanisms adopted herein on the ground that
its failure to conform to this Order was due to circumstances beyond its control and, after notice and a
hearing, the Authority, upon its own motion or that of an interested party, subsequently determines that
BellSouth did not act not in good faith in pursuing the Walver process, the Authonty may take appropriate
actlon
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high levels of service after it receives approval under 47 U.S.C. § 271. The Directors
adopt, with modifications stated during the Authority Cbnference, the performance
measurements contained in the document entifled “Measurements & Standards in the
Ordering, Provisioniﬁg and Maintenance and Repair of Access Service,” which is attached
as Attachment 2 to the Rebuttal testimony of WorldCom witness Karen Furbish. These
performance measurements; with the modifications, are attached hereto as Exhibit B.

H. Required Filings

During the deliberations, ‘the parties were directed to submit to the Authority
business rules for the adopted measurement “Percent of Timely Loop’
Modification/DeConditioning on xDSL Loops” and proposed revisions to the business
rules clarifying the “statistically valid” sampling techniques for the adopted measurement
“Servicé Order Accuracy.”

BellSouth shall submit to the Authority a detailed plan to expand the number of
products eligible for flow-though as listed in its LSR Flow-Though Matrix. The percent of
products eligible shall be increased from fifty-seven percent (57%) to ninety-five percent
(95%). BellSouth shall include‘in this filing a description of the methods it intends to use
to imprové its systems to expand the number of product types eligible for flow-through and
a time-table for such improvement. ThlS plan shall be submitted to the Authority within
ninety (90) days frdm the date the Authority issues this Order.

L Audits

Annual audifs of the déta gathering and collection process shall be conducted by an

independent third party auditor. The initial audit shall commence twelve (12) months from

the date the Authority issues this Order. BellSouth shall pay fifty percent (50%) of the cost
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of the audit. The remaining costs shall be divided equally among other parties to this

action.

J. Dates of Implementation

The Exhibits attached hereto include a number of implementation dates. For
example, the imble’mentation date of “Average Response Time and Response Interval (Pre-
Ordering/Ordering” is “Ten (10) days after the Authority issues a final order, unless}
otherwise ordered.”® The time fof calculating each of the implementation dates included

in Exhibit A and B shall commence on the date the Authority issues this Order.

K. Six Month Review |
In recogllition that the ielegommunications environment continues to evolve and
the needs of the parties may change, the Authority adopts a review process to evaluate and
appropriately revise, if necessary, the pefformancé measﬁrements, benchmarks and
enfofcement mechanisms, including the overall cap, adopted herein. The initial ’review
shall commence six (6) months from the date this Order is issued. Subsequent reviews
shall be conducted annualiy from the date this Order is issued. During the review process,
the Authority will solicit comments from the parties fegarding the gfﬁcacy, of thc
performance measurements, benchmarks and enforcement mechanisms.
IT IS THEREFORE ORDERED THAT: |
1. The performance measurements, benchmarks and enforcement mechanisms

set forth in Exhibit A (attached hereto) are hereby adopted and shall be implemented as

stated in EXhlblt A The time for calculating each of the implementation dates included in

82 Exhibit A, pp. 6, 7.
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Exhibit A shall commence from the date the Authority issues this Ofder.

2. BellSouth shall file monthly reports detailing the amount of the Tier 1 and
Tier 2 payments made and/or due for failed performance and the associated bcnchmarks
missed. Reports and payments for failed performance shall Be submitted no later than
thirty (30) days after the end of thé month to be reported.

3; The performance measurements for special access set forth in Exhibit B are |
hereby adopted. The time fdr calculating each of the implementation dates included in
Exhibit B shall commence from the date the Authority issues this Order.

4. BellSouth shall submit to the Authority a detailed plan to eXpaﬂd the
number of products eligible for ﬂow—though as listed in its LSR Flow-Though‘ Matrix
within ninety (90) days from the date the Authority issues this Order.

5. | The Authority shall retain an independent fhird party auditor to conduct
annual audits of the data gathering and collection process adopted herein. BellSouth shall
pay fifty percent (50%) of the cost of the‘ audit and ';he remaining costs shall be divided

equally among the other parties to this action.
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6. Six months from the date the Authority issues this Order, the Authority
shall convene proceedings to review the efficacy of the performance measurements,

benchmarks and enforcement mechanisms adopted herein.

Sl

“Sara Kyle, Chairman’/

e, Director

! Chairman Kyle did not vote with the majority regarding the review after six (6) months. See fn. 57. During

the April 16, 2002 Authority Conference, Chairman Kyle stated:
1 want to thank the parties involved and our staff for an outstanding job. Of course,
there is a lot involved that will need ongoing attention and adjustment. This docket is a
step to move toward 271 approval, and I see this as a great benefit to Tennessee
consumers. And I want you to know that I’m ready to take steps necessary, steps that
are appropriate to work with the parties on adjustments that might be needed from this
decision today. I will agree with the motion except for the six-month review. I will
work with the parties on an as-needed basis. I think this is a road map for CLECs and
expectations for Bell which we can work towards achieving. The resolution of this
docket adds clarity and consistency and a smoother path for competition in Tennessee
which is the goal of the General Assembly and a goal of mine. I’m here to help when
circumstances deem necessary. Thank you.




